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ALIMONY

Wife awarded alimony in spite of pre-nuptial agreement

By Patricia Kryder
pkryder@kingballow.com

The wife was about ten years older than her
husband when they married. He was a physician and
she was a registered nurse. The couple had signed an
Ante-nuptial Agreement (the “Agreement”) shortly
before they married laying out the parties’ separate
property and division of the marital estate should a
legal separation or divorce occur. After 16 years of
marriage and two children, the husband sought a
divorce and to become the primary residential parent
of the one minor child. At the time of the divorce
proceeding, the husband was in his early fifties and
the wife in her early sixties. The wife filed a counter
petition challenging the validity of the Agreement,
requesting alimony and seeking to be designated the
primary residential parent. The court separated the
hearings to determine the validity of the Agreement

MARITAL ASSETS

and to rule on the divorce proceeding. Finding the
Agreement was valid, the parties proceeded to court in
Knox County and a divorce was granted.

In determining the division of the marital estate
and alimony, the trial court looked to the Agreement
for guidance as to the classification of the separate and
marital property of the parties. The court determined
the language and intent of the Agreement was to cate-
gorize all property acquired after the marriage, includ-
ing personal services income, as separate property,
unless the property was acquired jointly or titled in
both of the parties’ names. Based on its interpretation
of the Agreement, the trial court found the husband
had a separate estate valued at over $3.5 million, in-
cluding the marital residence, while the wife’s sepa-
rate estate totaled a little over $54,000. The court

see “agreement,” page 2

Evidence must support distribution of marital assets and alimony

By Tara Stampley
tstampley@kingballow.com

The husband and wife were married in 1998 with
no children born of the marriage. The wife had two
college degrees and was employed at a local college
for several years during the marriage, whereas the
husband was a 100 percent disabled combat veteran,
who was discharged from the military in 2005. Prob-
lems began to arise in the marriage as early as 2008,

when the husband was convicted of theft of govern-
mental property and was ordered to pay $17,000 in
restitution. However, the couple stayed married and
the restitution was paid during the marriage.

After the husband’s conviction, the couple start-
ed a catering business. In 2013, the husband began to
leave the marital residence for periods of time and

see “evidence,” page 6
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from “agreement,” page 1

found the parties’ Florida vacation residence valued at
$200,000 and a small stock account was marital property to be
divided among the parties. As a result, the trial court awarded
the wife alimony in solido totaling $500,000, divided the mar-
ital stock and the vacation home equally, and provided sup-
port for the wife with alimony in futuro of $8,000 per month.
Both parties appealed.

Alimony in futuro

The appellate court reviewed the terms of the Agreement
in detail. With regard to the issue of alimony, the appellate
court found the Agreement provided for maintenance of the
spouse in such amounts as shall be reasonable, fair and equita-
ble at the time of the divorce as determined by the Agreement
or by a court of competent jurisdiction. Under Tennessee law,
for a court to grant alimony it is required to consider separate
assets of each party. The appellate cout reviewed the findings
of facts and concluded the alimony was appropriate because
the wife was clearly disadvantaged and the husband had the
ability to pay. The husband’s annual income ranged from be-

RELOCATION

What is a reasonable purpose under the

By Patricia Kryder
pkryder@kingballow.com

What is the meaning of reasonable purpose for relocation
of a child? According to the Supreme Court of Tennessee,
“reasonable purpose” should be given its ordinary meaning,
and is not “a significant purpose” that must be “substantial
when weight against the gravity of the loss of the non-
custodial parent’s ability to participate fully in their children’s
lives in a more meaningful way.”

On the move to Arizona

After divorce, the father resided in Clarksville where he
pursued a nursing degree. The mother lived in Hermitage. The
agreed parenting plan did not designate a primary residential
parent, but rather split parenting time 50/50. Due to the moth-
er’s work abroad after the divorce, the father spent substan-
tially more residential parenting time with their daughter. The
father was also the primary caregiver for the mother’s older
daughter from a previous relationship, and both girls were
raised together.

After graduating from nursing school, the father sought
and was offered a nursing job in Arizona. He notified the
mother he intended to relocate to Arizona with the child. The
notice contained the elements required under the Tennessee
Parental Relocation Statute. When the mother did not agree to
his relocation, the father filed a petition in the trial court ask-
ing to modify the parenting plan to permit him to move to
Arizona. The father asserted relocation was in the best interest
of his daughter and for a reasonable purpose. He maintained
he was moving for greater income over his current options in
the State of Tennessee and claimed he had extensive family
support in Arizona, including his parents, several aunts, uncles
and cousins and some of the mother’s extended family, which
would provide many opportunities for the minor child to inter-

tween $350,000 and $550,000, which was about $29,166 to
$45,833 per month. Meanwhile, even if the wife maxed out her
annual income of between $50,000 and $60,000, she would
never be able to obtain a lifestyle comparable to the one en-
joyed during the marriage or by the husband. Therefore, the
appellate court approved the $8,000 a month alimony in futuro
award.

Alimony in solido

As for the alimony in solido award of $500,000, the appel-
late court determined the trial court has broad discretion in the
alimony award, including the nature and amount. The appellate
court found the trial court’s award took into consideration the
wife’s over $200,000 in attorney fees and lack of a residence in
making its award. Based upon the facts, the appellate court
concluded the trial court properly applied the legal principles
and made an award within the range of an alternate acceptable
disposition. Thus, the award was affirmed. ¢

Parental Relocation Statute

act with family. Accordingly, he proposed a primary residential
parenting plan giving the mother 90 days and the father 275
days of parenting time.

The mother maintained relocation would cause a hardship
for her in exercising her residential parenting time with her
daughter. She claimed the father’s proposed relocation would
serve no purpose, was not in the child’s best interest, and
would separate the child from her extended family including
her half-sister with whom she has a close sister-like relation-
ship. Pending trial, the parties agreed the father could relocate
to Arizona with the daughter and established a temporary par-
enting schedule. Each parent had approximately one month of
residential parenting time before trial.

At trial, the mother was confident she could find work in
the United States and testified she was considering several job
offers in different cities; none in Tennessee. The court also
heard testimony from the father’s friend and former military
colleague who knew both the mother and father. He described
the father as the primary parent who placed the child before his
career. After the hearing, the court held the father’s proposed
relocation was unreasonable. It directed the entry of a new par-
enting plan designating the mother as the primary residential
parent with alternate residential parenting time for the father
during the summer and extended school holidays.

The father appealed. After the case was remanded to the
trial court on several issues, the Tennessee Court of Appeals
affirmed the trial court and ruled it was in the child’s best inter-
est to designate the mother as the primary residential parent.
The majority of the appellate court agreed there was no signifi-
cant purpose for the father’s move “when weighed against the
gravity of the loss of the non-custodial parent’s ability to par-
ticipate fully in their children’s lives in a more meaningful

see “relocation,” page 5
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MARITAL DISSOLUTION AGREEMENTS

Marital Dissolution Agreement attorney fees provision applicable to Appeals

By Patricia Kryder
pkryder@kingballow.com

The Tennessee Supreme Court ad-
dressed the issue of the award of attorney’s
fees to a prevailing party whose Marital
Dissolution Agreement (“MDA”) provided
“[i]n the event it becomes reasonably neces-
sary for either party to institute legal pro-
ceedings to procure the enforcement of any
provision of this Agreement, the prevailing
party shall [emph.added] also be entitled to
a judgment for reasonable expenses, including attorney’s fees,
incurred in prosecuting the action.” Finding the prevailing par-
ty is entitled to attorney’s fees on appeal, including to the Su-
preme Court if they continue to prevail, the Supreme Court
reversed the court of appeals and granted the mother her attor-
ney’s fees.

Relocation litigation

The parties had three children. Upon the mother sending
notice to the father of her intent to relocate with the minor chil-
dren to Ohio, the father filed a motion opposing the relocation.
The mother was allowed to move to Ohio with the children
pending final hearing. After the father failed to answer discov-
ery and appear for a deposition, he moved to dismiss all mat-
ters including his opposition to the mother’s relocation. The
mother requested the motion objecting to her relocation be dis-
missed and sanctions be awarded against the father for his fail-
ure to comply with discovery, appear at depositions and dis-
missing his actions for a second time. The mother eventually
received a judgment against the father. The judgment included
her attorney’s fees and costs due to language in the parties’
MDA. The father appealed the attorney’s fees award. Although
the appellate court agreed the mother was entitled to her attor-
ney’s fees at the trial level, it denied her attorney’s fees on ap-
peal. The mother appealed the issue to the Tennessee Supreme
Court.

Attorney® fees in Tennessee
Tennessee has long followed the “American Rule” with
regard to attorney’s fees. This Rule provides a party in a civil

action may recover attorney fees only if: (1) a contractual or statu-
tory provision creates a right to recover attorney’s fees; or (2)
some other recognized exception to the American Rule applies,
allowing for recovery of such fees in a particular case. One of the
most common exceptions to the American Rule involves contracts
that contain provisions expressly permitting or requiring the pre-
vailing party to recover its reasonable attorney’s fees incurred to
enforce the contract. Accordingly, parties who have prevailed in
litigation to enforce their contractual rights are entitled to recover
their reasonable attorney’s fees once they demonstrate the contract
upon which their claims are based contains a provision entitling
the prevailing party to its attorney fees. A MDA is a contract be-
tween the parties in contemplation of divorce and is generally gov-
erned under the rules of contracts. Thus, a MDA may have provi-
sions which are contractual provisions to be addressed post-
divorce.

In making a determination, the Supreme Court reasoned Ten-
nessee courts should first look to the parties’ contract before mov-
ing on to any discretionary analysis under statutes, because fee
provisions in agreements such as a MDA are binding on the par-
ties. Courts reviewing requests for fees pursuant to a MDA fee
provision should first determine whether the parties have a valid
and enforceable MDA that governs the award of attorney’s fees for
the proceeding. The actual text of the provision determines wheth-
er the provision is mandatory, and if so, the MDA governs the
award of fees and the court must enforce the parties’ contract. Alt-
hough courts do not have discretion to deny an award of fees man-
dated by a valid and enforceable agreement between the parties,
nothing affects or limits the discretion of the court in determining
the reasonableness and appropriate amount of such award.

Conclusion

Due to language in the parties’ MDA, the Tennessee Supreme
Court determined the mother was not only entitled to her attor-
ney’s fees at the trial level, but also from her appeals to the court
of appeals and Supreme Court because she continued to be the
prevailing party. ¢

- Libel
- Copyright
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CHILD CUSTODY

Father® paranoia results in child adjudicated as dependent and neglected

By King & Ballow
www.kingballow.com

The Tennessee Court of Appeals affirmed a trial court’s
ruling finding a teenage child was dependent and neglected due
to his father’s mental illness and paranoid behavior. This all
stemmed initially from the father’s arrest for assault, which
resulted in the father being deemed unfit to properly care for
his child.

Background

In April 2013, the father was arrested for simple assault
against his girlfriend, with whom the father and child resided.
At the time of the father’s arrest, several guns were removed
from his home and authorities found $8,000 and over 100 nar-
cotic pills on his person. As a result of the father’s arrest, the
Tennessee Department of Children’s Services (“DCS”) filed a
petition alleging the child was dependent and neglected while
in the father’s care. Initially, the child was placed in the tem-
porary custody of the father’s girlfriend and the father was to
have no contact with the child. Three days later, upon a pre-
liminary hearing, the child was found dependent and neglected
and temporary custody was given to the girlfriend. However,
due to her health issues, DCS eventually obtained custody of
the child. The father appealed the juvenile court’s ruling to the
circuit court. The circuit court also found the child was depend-
ent and neglected and suffered from neglect or abuse based on
the father’s mental condition. The father appealed to the Ten-
nessee Court of Appeals asserting the evidence did not estab-
lish his son was dependent and neglected at the time of trial.

Analysis

To affirm the circuit court’s ruling that the child was de-
pendent and neglected in the care of the father, the Tennessee
Court of Appeals had to find by clear and convincing evidence
the “parent, guardian or person with whom the child lives, by
reason of cruelty, mental incapacity, immorality, or depravity is
unfit to properly care for such child” . . . “or the child ‘is suf-
fering from abuse or neglect,”” Tenn. Code Ann. Sections 37-1
-102(b)(13)(B), (G). In looking to the evidence, the appellate
court first pointed to the trial testimony outlining examples of
the father’s paranoia, which included instances of the father
believing he was speaking with God and asserting the child
may be “slaughtered.” The evidence also provided the father

underwent a psychological exam that produced elevated scores.
These scores, according to a senior psychological examiner, were
predictive of present and future physical child abuse, which result-
ed in the examiner ultimately concluding the child was at risk of
physical harm if left with the father.

In further support of the circuit court’s ruling was the testi-
mony from a DCS worker who revealed the father refused to com-
municate with DCS and the child expressed a lack of desire to
have a relationship with his father. Although the father denied
ever acting “crazy or bizarre” and blamed his former girlfriend’s
and the child’s perception of such on their own over reactions to
his “call to preach,” during the trial the father continued to express
paranoid delusions asserting lawyers colluding with judges.

The father’s last ditch argument on appeal was that the senior
psychological examiner had testified that certain test results
weighing against him may no longer be accurate; however, the
appellate court noted the senior psychological examiner testified
that without some further intervention the results would be accu-
rate. It was undisputed at trial the father had taken no additional
steps that would have conceivably impacted the results. Consider-
ing the testimony, and the fact there did not appear to be any proof
of a change in the father’s mental condition, the appellate court
affirmed the ruling of the juvenile and circuit courts finding the
child was dependent and neglected.

Takeaway

This case involves what appears to be one of the more egre-
gious cases of mental health issues causing a father to lose custody
of his child, but there are still takeaways for the more garden-
variety cases. Notably, the appellate court did not allow the senior
psychological examiner’s testimony about uncertainty of test re-
sults maintaining accuracy in the future impact their decision with-
out proof something had actually changed that could warrant ques-
tioning the accuracy of the test. In addition, the appellate court
noted, seemingly favorably, a portion of the lower court’s rationale
for its ruling: re-establishing the father and child’s relationship
“must be accomplished under circumstances wherein [the Child]
feels safe and comfortable.” Here, the court was hinting more
toward the all-important consideration in these types of cases: the
best interest of the child.¢
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ADOPTION

Putative fathers are entitled to Notice of Adoption

By Tara Stampley
tstampley@kingballow.com

The father and mother had a child born in May 2006 that
resulted from a transient sexual encounter. The child was re-
moved from her mother’s care as a result of the mother’s drug
use and placed with the Tennessee Department of Children’s
Services (“DCS”). DCS subsequently placed the child into the
custody of the mother’s sister. The mother’s sister then began
utilizing the babysitting services of two adults (“guardians”). A
year later, an order was entered transferring custody of the
child from DCS to the guardians. The guardians eventually
sought to adopt the child, which required termination of the
parental rights of both the mother and father. In August 2009,
the child was adopted by the guardians.

In December of 2011, the mother contacted the father in-
forming him she now believed the child was his and she no
longer had custody. Unable to verify this information on his
own, the father hired an attorney. When they were unable to
find a record of an adoption on file, due to having incorrect
information relating to the child, the father filed a Petition to
Establish Paternity in April 2013. This petition resulted in a
hearing in which the guardians presented proof of their adop-
tion. The father subsequently filed a Motion to set aside the
final order of adoption. At the hearing, the court determined
because the guardians knew the father’s name and area in
which he resided, due to previous hearings in which his first
name, last initial and general location was provided to the
court, he was entitled to notice of the adoption proceedings.
Following the hearing, the final order of adoption was declared
void because the father was never found to have been properly
served and before the court and therefore his parental rights
were never terminated. The guardians appealed. Meanwhile,
the father appealed the court’s failure to grant him immediate
custody of the child.

Signatures required on appeal

On appeal, the appellate court addressed a question under the
new Tennessee statutory law that had not been resolved in the
State, whether the failure to sign a notice of appeal deprives the
court of jurisdiction requiring dismissal of the appeal. Tennessee
Code Annotated Section 36-1-124 provides “any notice of appeal
filed in a termination of parents rights action shall be signed by the
appellant.” However, the guardians’ attorney was the only person
who signed the notice of appeal. In deciding this issue, the appel-
late court looked to the law of other states as guidance. In review-
ing cases from other states with similar statutes, the appellate court
determined other courts strictly followed the language of their stat-
ute. The appellate court thus concluded based on the language of
the statute, the absence of the guardians’ signature is a jurisdic-
tional default and the appeal must be dismissed. Because this issue
had never been decided before in Tennessee, the appellate court
went on to address additional reasons the trial court’s ruling
should affirmed.

Dismissal appropriate

On appeal the appellate court reviewed (1) whether the father
was a putative father entitled to the notice and protections afforded
under Tennessee Code Annotated Section 36-1-117(c); and (2)
whether the trial court erred in finding the Final Order of Adoption
was void against the father for lack of personal jurisdiction. Puta-
tive fathers in Tennessee are entitled to notice of termination of
parental rights before an adoption can be entered pursuant to Ten-
nessee Code Annotated Section 36-1-117(c). Specifically, 36-1-
113(d)(3)(b) provides that “any person . . . entitled to notice under
§ 36-1-117 shall be named as defendants in the petition to termi-
nate parental rights or in the adoption petition and shall be served
with a copy of the petition as provided by law.” The appellate

see “notice,” page 6

from “relocation,” page 2

way.” The dissent, however, asserted the natural and ordinary
meaning of the term “reasonable purpose” should be applied in
the Parental Relocation Statute and concluded the mother failed
to show the father lacked a reasonable purpose for relocating
with the daughter. As a result, the dissent would have reversed
and remanded the case to approve the father's request to relo-
cate with the minor child. The father appealed to the Supreme

Court of Tennessee.

Relocation statute

Prior to the enactment of the Parental Relocation Statute,
case law dictated relocating children from the non-custodial
parent. As a result, the issue of a non-custodial parent prevent-
ing relocation of a minor child, under some circumstances,
resulted in increased litigation and uncertainty. Therefore, the
Tennessee legislature adopted the Parental Relocation Statute
providing for the relocation of a minor child. Under the reloca-
tion statute, if a parent is not spending substantially equal peri-
ods of time with the minor child, the parent seeking to relocate
must notify the other parent of their intent. The burden then
shifts to the opposing parent to petition the court and prove one
of the following enumerated grounds: 1) the relocation does not
have a reasonable purpose; 2) the relocation would pose a
threat of specific and serious harm; or 3) the motive is vindic-
tive to defeat or deter visitation. Only upon proof of at least one

ground can the court then consider the child’s best interest.

Appellate court incorrect

The Tennessee Supreme Court agreed with the dissent from
the appellate court, finding the term “reasonable purpose” is not
defined in the Parental Relocation Statute. The Supreme Court
considered the legislative history and determined the intent of the
statute is to ensure that children have the security of being with the
parent who is with the child most of the time. Thus, the Supreme
Court found “reasonable” should been given the ordinary meaning
as opposed to the previous case law interpretation that “reasonable
purpose” meant “a significant purpose, substantial when weighed
against the gravity of the loss of the non-custodial parents’ ability
to participate fully in the children’s lives in a more meaningful
way.” The Supreme Court found a reasonable purpose existed for
the father’s relocation and determined the mother had failed to
meet her burden of proof to deny the relocation. Because the stat-
ute states the parent spending the most time with the child shall be
permitted to relocate, the Supreme Court reversed the appellate
and trial courts and granted the father permission to relocate with
the child to Arizona. However, because the timeframe in which the
mother had primary custody was extensive, the Supreme Court
ordered a transitional parenting plan be fashioned for the child to
be relocated to live with the father within a reasonable time. ¢
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eventually abandoned his role in their catering
business leaving the wife to handle the business
financially and otherwise. In January of 2014, the
wife filed for legal separation alleging irreconcil-
able differences and inappropriate marital conduct
and sought alimony of $1,800 a month for seven
years. The husband filed a counter-complaint for
divorce the next month.

After a hearing, the court found the husband
admitted infidelity and granted the wife a divorce
based on the ground of inappropriate marital con-
duct. The court then divided the marital property.
The court awarded the wife the marital residence
and equity, and awarded each party the personal
property in their possession, including automo-
biles. The remaining distribution related to the
apportionment of marital debt. The parties were
to split one credit card debt totaling $12,000,
which was used for the catering business. In addi-
tion, the husband was ordered to pay any other
debts associated with their business and the wife
was ordered to pay her student loans totaling over
$100,000. As part of its ruling, the court also
awarded the wife rehabilitative alimony of $1,100
per month for 36 months. The husband appealed
the trial court’s award of the marital residence
and alimony to the wife.

Division of the marital estate

One issue on appeal was whether the trial
court committed reversible error in awarding the
marital residence to the wife. In reviewing the
division of assets, the appellate court looked at
previous case law which provided “the approach
to dividing a marital estate should not be mechan-
ical, but rather should entail carefully weighing
the relevant factors in Tenn. Code Ann. § 36-4-
121(c).” Additionally, the court must determine if
the correct legal standards were applied, whether
the factors were weighed consistently with logic

from “notice,” page 5

court found the guardians were provided enough
information to qualify the father as a putative
father under Section 36-1-117(c), thus the father
should have been named as a defendant and pro-
vided with service. The evidence showed, howev-
er, the guardians failed to name the father as a
defendant and serve him with the petition either
in person or through publication. Because a court
must have both personal and subject matter juris-
diction in every case and the defendant must be
notified of the action before the court by service
of process, when neither occurs jurisdiction is not
obtained. Accordingly, because the putative fa-
ther was not properly before the court, the final
order was declared void on its face and the fa-

and reason, and whether the division was equitable.
In making its determination, the court must review
the entire division of marital assets as well as liabili-
ties to ascertain whether the award of the marital
residence to the wife was proper.

The appellate court found the goal of distributing
assets in a marital estate is not an equal but equita-
ble distribution of property. The evidence provided
the parties did not have many assets and their debt
outweighed the value of their assets. The appellate
court thus weighed the factors in Tenn. Code Ann.
Section 36-4-121(c), and found the trial court’s rul-
ing to be consistent with logic and reason. After a
careful review, the appellate court affirmed the trial
court’s award of the marital residence to the wife.

Spousal support

The husband also asserted on appeal rehabilita-
tive alimony should not have been awarded to the
wife due to insufficient facts the wife had a need for
alimony. When awarding alimony, the court must
consider the factors in Tenn. Code Ann. Section 36-
5-121 to determine whether alimony is appropriate
and, if so, the nature, term, manner of payment, and
amount. Furthermore, the trial court must determine
when awarding rehabilitative alimony whether the
“economically disadvantaged spouse can be rehabil-
itated.” In reviewing the record, the appellate court
found the analysis did not occur in the case. The
trial court not only failed to address the wife’s need
and the husband’s ability to pay, but it did not make
a determination on whether the wife could be reha-
bilitated. Because the analysis was lacking, the ap-
pellate court vacated the trial court’s award and sent
the case back for a complete analysis on the award
of alimony.+

ther’s parental rights were not terminated.

Custody

The father appealed the trial court’s failure to
immediately transfer custody of the child to him
upon voiding the adoption. The appellate court
found the award of custody to the father was a sepa-
rate issue. Although parents have a “fundamental
right to the care, custody, and control of their chil-
dren,” the trial court requesting a full hearing to
present evidence to address custody was not an
abuse of discretion. ¢
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