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        Are you keeping up with the court decisions and regulations that affect your business?  Keeping You 

Posted, King & Ballow’s employment law blog provides you with timely updates on issues about which you 

need to know, from your perspective as an employer.  Add the RSS feed below to subscribe to the blog and 

receive updates as they become available. 

 

        Recently, six consolidated cases involving former em-

ployees of a plant that produced “fire doors” came before 

the United States Court of Appeals for the Seventh Circuit. 

The primary issue faced by the appeals court was whether 

the employees could sue their former employer under theo-

ries of nuisance and negligence or whether the employees’ 

sole remedy was applicable state workers’ compensation 

law.  
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Background 
        In 1952, the U.S. Patent Office issued a patent for a 

“composite fire door.” Although the original patent did not 

call for the use of asbestos in the construction of these fire 

doors, later versions of the patent did contemplate its use. In 

1956, the holder of this patent entered into a licensing agree-

ment with a manufacturer who sought to build these compo-

site doors. This manufacturer constructed these doors for 

see “tip” page 4 
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Steakhouse may have improperly used tip credit for “side 

work” tasks  

WAGE & HOUR 

        A federal trial court in Florida denied a popular chain 

steakhouse’s motion to dismiss state-law claims by an em-

ployee who claimed the steakhouse unlawfully utilized the 

tip credit against the minimum wage paid for “side work” 

tasks beyond twenty percent of the employee’s total work-

ing time.  The employee filed an action for unpaid wages 

under the Fair Labor Standards Act (FLSA) and Florida 

state law. 

        The steakhouse classified the employee as a tipped 

employee under the FLSA and paid him the subminimum 

wage that Florida law permits an employee to be paid.  

This amount is less than minimum wage because the em-

see “remedy” page 2 
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by Patricia Kryder 

pkryder@kingballow.com  

workers’ compensation statute, which provides the “exclusive remedy 

against the employer” for work-related injuries. Although the employ-

ees attempted to argue that they should be allowed to go forward with 

their suit under alternate theories of liability, the court was not con-

vinced.  

        Regarding the employees’ complaints against the patent holder, 

the court found that there is “unanimity” among courts that claims of 

product liability cannot arise simply by licensing a patent to a manufac-

turer. As the court noted, holding a patent licensor liable for injuries 

caused by others, such as the manufacturer who creates the products, 

creates grave due process concerns. Therefore, the appeals court af-

firmed the district court’s rulings and dismissed all six consolidated 

cases. ♦ 

approximately 30 years.  

        Six former employees of the manufacturer subsequently developed 

mesothelioma as a result of asbestos exposure. These employees 

brought suit against the holder of the patent alleging claims of negli-

gence arising out of the patent design. Three of the employees also 

raised claims against their former employer related to “household or 

community exposure” of asbestos. The trial court found these claims to 

be without merit and dismissed the employees’ cases. The employees 

promptly appealed these decisions.  

 

Appeal 
        On appeal, the court generally found the employees’ cases to be 

without merit. As an initial matter, the court noted that each of the em-

ployees worked for their employer for years in close contact with asbes-

tos. It is likely this exposure that caused the employees to develop mes-

othelioma. As such, the court found that any claims against their former 

employer should be limited to the procedures set out in their state’s 
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Franchisors not Employer of fast food employee with FLSA claim and 

state assault claim  

JOINT EMPLOYER LAW 

sidered an employer within the meaning of the FLSA. However, these 

allegations, even if proven, would not show the franchisors were her 

employers. The employee made no allegations that the franchisors con-

trolled employees at the franchisee, and oversight of the franchisee does 

not inherently mean that the entities had the power to hire and fire, 

supervise work schedules, determine pay rates, or maintain records. 

Accordingly, the employee failed to provide factual assertions to sup-

port her claim that the franchisors were her employers. 

        The employee also focused on the contractual agreement between 

the fast food company and the franchisors as evidence of any employ-

ment relationship between herself and the franchisors, because the fran-

chisee was required to send its manager to a training program conduct-

ed by the franchisors. The court disregarded the argument reasoning 

that the franchisor’s ability to remove a franchisee’s employees from its 

training program did not speak to whether an employment relationship 

existed between the franchisor and the employee. Accordingly, the 

court granted the franchisors’ motion to dismiss the employee’s mini-

mum wage and overtime claims against them. ♦ 

        An employee of a fast food chicken business was employed as a 

counter customer service representative. The chicken business was 

operated by a fast food company under a franchise agreement with two 

other corporations. The employee was paid in cash and no taxes were 

withheld. She worked more than forty hours per week and did not re-

ceive overtime pay. In addition, the employee claimed that the employ-

er failed to properly supervise the manager who assaulted her at work. 

        After she brought suit in federal court in Alabama alleging viola-

tion of the Fair Labor Standards Act, the franchisors filed a motion to 

dismiss alleging that their entities were not the employers. The federal 

court focused on whether an employment relationship exists, consider-

ing the “economic reality” of all the circumstances. The court examined 

evidence relating to four factors: “whether the alleged employer (1) had 

the power to hire and fire the employees, (2) supervised and controlled 

employee work schedules or conditions of employment, (3) determined 

the rate and method of payment, and (4) maintained employment rec-

ords.” 

        The employee alleged that the franchisors each “owns, controls, 

and has a managing/oversight role in its franchises” and are each con-
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Hired despite a criminal record, fired because of a criminal record 

first is an employer cannot require an employee to commit a crime, 
second is an employer cannot prevent an employee from complying 
with a statutorily imposed duty, and three, an employee cannot dis-
charge an employee when specifically prohibited from doing so by 
statute.  
        Pennsylvania has a law, Criminal History Records Information Act 
(CHRIA), that applies to the hiring stage of employment and prohibits 
employers from arbitrarily relying on the criminal record of a job appli-
cant in refusing employment.  
        Here, the employee alleges that his termination was in violation of 
public policy, specifically, that CHRIA was violated by his termination. 
CHRIA is silent as to the use of a criminal record during the termina-
tion of an employee. The employee argued that interpreting CHRIA to 
only apply in the hiring stage is nonsensical, as an employer could ob-
tain a criminal background check, hire the applicant for a day (claiming 
it did not consider the criminal record) and then fire him the next day 
because of the criminal record. The court agreed that while the employ-
ee’s argument is logical, it was not the law. The court reiterated that 
CHRIA only applies to employer’s relying on a criminal record infor-
mation during the hiring process. Accordingly, the court dismissed the 
employee’s case, as the CHRIA does not establish an exception to the 
at-will employment doctrine under Pennsylvania law. ♦ 

HIRING 

        The employee, who had a criminal record, ap-
plied for a job at a popular home improvement 
store’s distribution center. The labor management 
firm interviewed the employee on behalf of the dis-
tribution center. The employee was forthcoming 
about his criminal conviction and asked if he would 
be rejected because of it. The labor management 
firm advised the employee that “he was good to go” 
and hired him on the spot. While working, the em-

ployee was accused of harassment and was suspended pending an in-
vestigation. The employee was eventually terminated because of his 
criminal history. The employee filed a lawsuit claiming he was wrongly 
terminated based on his criminal history under Pennsylvania law.  
 

Pennsylvania employment law 
        Pennsylvania is an “at-will” state, which means that employers 
may discharge an employee with or without cause, absent a statutory or 
contractual provision to the contrary. There are two exceptions to the at
-will doctrine: (1) if an employer terminates an employee with a special 
intent to harm and (2) when an employee’s termination is contrary to 
public policy. While what constitutes “contrary to public policy” has 
not been clearly defined, there are three circumstances where public 
policy has been found to trump the “at-will” employment doctrine. The 
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updates in employment and labor law. As a supplement to 

Employment Law Comment, Keeping You Posted supplies 

you with a review of current federal and state cases, as well 

as legislative and regulatory changes, from your perspec-

tive as an employer. 

        Some of the many topics we discuss in Keeping You 

Posted include federal discrimination laws, the National 

Labor Relations Act, the Fair Labor Standards Act, and the 

Occupation Safety and Health act. Other topics include 

immigration and workplace privacy, including 

emerging trends in social media in the workplace. 
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ployee receives tips which are expected to bring the em-

ployee’s wages above minimum wage.   The employee 

claimed that the steakhouse violated the FLSA and the 

Florida Minimum Wage Act (FMWA) by unlawfully ap-

plying the tip credit against the minimum wage rate paid to 

him for “side work” tasks in excess of twenty percent of 

his total working time. The employee’s claims were based 

on allegations that the “side work” activities were not, 

standing alone, directed toward producing tips.  The em-

ployee claimed the following activities were “side work” 

that he did not receive tips for: (a) Bar set up assignments, 

such as stocking the bar and cleaning the bar area; (b) Ta-

ble set up and cleaning projects, such as cleaning up tables 

and booths, taking down and putting up chairs, setting 

tables, stocking condiments, etc.; (c) Maintenance and 

janitorial undertakings, such as cleaning restrooms, dust-

ing, sweeping, moping, etc; and (d) Undesignated skeleton 

crew duties to maintain restaurant performance to save the 

steakhouse overhead and labor costs. 

        Tipped employees are those employees who regularly 

receive more than $30 a month in tips. If the employee 

properly qualifies as a tipped employee, the employer may 

pay a reduced minimum wage as long as the difference 

between the current minimum wage rate and the reduced 

rate paid by the employer is made up by the tipped employ-

ee’s actual tips.  A “tip credit” is the difference between 

the minimum wage and the amount paid to a tipped em-

ployee. 

        In some instances, an employee may be engaged in 

two occupations, one of which is tipped and one of which 

is not. If this is the case, the employer may not take a tip 

credit for the hours the employee worked in the non-tipped 

occupation.  The Department of Labor Field Opera-

tions Handbook states that employees who spend 

more than twenty percent of their time performing 

general preparation work or maintenance are not 

subject to the tip credit for the time spent perform-

ing those duties.  Therefore, if an employee spends 

a substantial amount of time (defined as in excess 

of twenty percent) performing non-tipped duties, 

the employer cannot apply the tip credit for time 

spent on these duties.  However, if an employee 

such as a waiter or waitress only spends part of her 

time (e.g., less than twenty percent) cleaning or 

setting up, the employee is still subject to the tip 

credit. 

        The steakhouse argued that the court of ap-

peals with jurisdiction over the trial court had not 

addressed the twenty percent rule, and therefore 

that the court should reject the application of the 

rule because it was not binding authority.   Howev-

er, the court found that district courts in the Elev-

enth Circuit have applied with the twenty percent 

rule and the Eighth Circuit has upheld the DOL 

handbook elaboration on the rule as a “reasonable 

interpretation of the regulation.”   

        What is important here is that employers 

properly classify their employees according to 

FSLA and state law regulations related to minimum 

wage and overtime rules.  If an employee is mis-

classified or is completing substantial duties outside 

of their classification, the employer may be liable 

for failing to pay properly and subject to minimum 

wage or overtime violations. ♦ 
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